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Preface 

It gives us enormous pleasure in bringing out our new publication 

“NON-RESIDENT INDIANs – Certain Tax and Regulatory Aspects” which 

focuses on Indian regulatory requirements relating to Non- residents. 

This publication strives to explain various provisions and regulations 

applicable to NRIs in respect of various aspects such as residential 

status determination, taxation of income, repatriability of funds 

outside India, investment in India, borrowing/lending, NRIs returning 

to India etc.  

Through this publication, we have aimed to share our knowledge and 

experience accumulated over the years, with the thrust to facilitate 

NRIs to be enlightened with tax and regulatory consideration with 

regard to their activities and dealings in India. All the considerable 

amendments in the recent past have been covered in this publication. 

We hope that this publication serves as a ready reckoner for anyone 

who wants to gain knowledge regarding NRIs. We have made an 

attempt to be as clear and precise as possible so as to give clear picture 

to the reader on various compliances applicable to NRI. 
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1.0 INTRODUCTION 
 

With globalization taking place at an accelerated pace and lucrative 

opportunities in terms of financial and personal advancement being 

available abroad, number of Indians from India go abroad for 

employment purpose every year and such Indians become Non-

resident in India. In common parlance, any Indian living overseas is 

known as Non-Resident Indian (NRI). In another way, NRI is an Indian 

citizen who has migrated to another country. However, for the 

purpose of income tax and foreign exchange management, the term 

NRI has been defined differently under Income Tax Act, 1961 and 

under Foreign Exchange Management Act (FEMA), 1999 respectively.  

It is important to understand one’s 

residential status after moving abroad, 

in order to determine whether such 

person comes under NRI status or not as 

income which is earned or accrued in 

India is taxable in India in case of ‘NRIs’. 

Also, it is equitably important to 

determine whether person is NRI or not 

under FEMA in order to ensure that he/she adheres to DOs and DONTs 

of NRIs.  
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No matter how far you go, home is always where the heart is. That's 

often the case with many NRIs who have left India but a part of 

themselves is always in India and therefore, investing in India is a great 

way for them to create wealth as well as an opportunity to be in touch 

with country while helping the country's economy. In today’s time 

when Indians tend to move out of India for job opportunities but invest 

some amount in own country, it becomes imperative to know various 

regulations that govern such investments. Further, when such NRI 

receives any assets in India by way of inheritance or wishes to return 

to India permanently, he/she also needs to comply with various other 

regulations. We, in this publication, have strived to cover various 

FEMA aspects relating to Investments in India by NRIs as well as other 

regulations relating to returning NRIs.  
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RESIDENCY RULES 
 

2.0 DETERMINATION OF RESIDENTIAL STATUS - UNDER INCOME 
TAX ACT, 1961 

 

2.1 Residential status before Budget 2020: Residential status for Financial 

year up to 2019-20 was determined as per the following chart:  
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* When individual, being citizen of India, leaves India for the purpose of 

taking employment outside India, 60 days shall be replaced with 182 

days (i.e. Individual who is citizen of India and leaves India for the 

purpose of taking employment shall be qualified as Non-resident in India 

if his stay in India during the financial year is less than 182 days) or when 

an individual, being citizen of India (COI) or Person of Indian Origin (PIO)/ 

Overseas Citizen of India (OCI), who, being outside India, comes on visit 

to India in any previous year, 60 days shall be replaced with 182 days.  

 The actual number of days an individual present in India is generally 

determined based on entries in the passport, taking into account the day 

of entry as well as the day of 

exit. 
 

2.2 Residential status after Budget 

2020: Residential status from 

Financial year 2020-21 onwards 

shall be determined in 

accordance with the following 

provisions: 

 Finance Act 2020 brought significant amendments in respect of 

provisions with regards to residential status of the individual and the 

same became applicable from financial year 2020-21. 
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 According to the amendment, an individual, being Citizen of India or 

Person of Indian Origin/ Overseas Citizen of India, who, being outside 

India, comes on visit to India in any previous year shall be considered as 

Resident in India if he stays in India for 120 days or more (as against 

earlier 182 days) during the previous year and has been in India for 365 

days or more during the preceding 4 years in case where taxable income 

of such visiting individual during the financial year from Indian sources 

(including income from business controlled in or a profession set up in 

India) exceeds Rs. 15 lakhs (Rs. 1.5 M). Further, such individual shall be 

treated as Resident but not ordinarily resident (RNOR) and only Indian 

sourced income shall be taxable in India and not global income. 

 Deemed Resident: A new provision is introduced wherein, an individual, 

being a citizen of India, shall be deemed to be resident in India in any 

previous year, if he is not liable to pay tax in any other country or 

territory by reason of his domicile or residence or any other criteria of 

similar nature and his total income from Indian Source exceeds Rs. 15 

lakhs (Rs. 1.5 M). Further, such Indian citizen who is deemed to be 

resident in accordance with this new provision shall be treated as RNOR 

and only Indian sourced income shall be taxable in India and not global 

income.  

 Liable to tax: The Finance Act, 2021 introduced the term “Liable to tax” 

in order to bring clarity with regards to Deemed residency provision. 

“Liable to tax”, in relation to a person and with reference to a country, 

means that there is an Income-tax liability on such person under the law 
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of that country for the time being in force and include a person who has 

been subsequently exempted from such liability under the law of that 

country. Thus, in case of Indian citizen being NRI, residing in countries 

like UAE, where personal income tax is not levied, he may be considered 

as person NOT liable to tax and he shall be considered as ‘deemed 

resident’ in India even if he does not stay in India for a single day during 

the year.  

 Residential status from financial year 2020-21 onwards in accordance 

with the amended as well as newly introduced provisions can be 

summarized as under: 

Particulars 

Indian Citizen 

in Non-taxable 

Jurisdiction 

Indian Citizen in 

taxable 

Jurisdiction 

Person of Indian 

Origin / 

Overseas Citizen 

of India 

Indian sourced 

Income > Rs. 15 

lakhs  

YES NO YES NO YES NO 

In India for < 60 

days 
RNOR NRI NRI NRI NRI NRI 

In India for 60-

119 days 
RNOR NRI NRI NRI NRI NRI 

In India for 120-

181 days 
RNOR NRI RNOR NRI RNOR NRI 
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Note: It may be noted that two additional conditions for determining 

‘Not Ordinarily Resident’ status as given under current law has been 

retained i.e. if any of the following conditions are satisfied, the individual 

is treated as RNOR:  
 

a) An individual who has been a non-resident in India in 9 out of 10 

previous years preceding that year, or  
 

b) Has, during the 7 previous years preceding that year been in India 

for a period of, or in all, period totaling to, 729 days or less  
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3.0 OVERVIEW OF RESIDENCY RULE IN CERTAIN COUNTRIES & TIE 

BREAKER RULE 
 

3.1 US Tax Residency rule  

 US Resident: A person can qualify as a US resident who meets either 

of two tests: lawful permanent resident test or substantial presence 

test. 

1) Lawful permanent resident test: An alien individual is regarded as 

a resident of US, if he is a lawful permanent resident of US at any 

time during the year (commonly referred to as a green card holder) 

2) Substantial presence test: To meet this test, an individual must be 

physically present in US for at least: 

a) 31 days during the current calendar year; AND 

b) 183 days in aggregate during the 3 year period as under: 

 The total number of days he was present in the current 

calendar year, and  

 1/3rd of the days he was present during the 1st preceding 

calendar year, and 

 1/6th of the days he was present during the 2nd preceding 

calendar year 

 US Citizen: Every person born or naturalized in the United States is a 

US Citizen. 

 Non-resident alien: An individual will be a non-resident alien if he is 

neither a citizen nor a resident of US. 



 
  
 

9 
 

Non-Resident Indians – Certain Tax & Regulatory Aspects - 2022 

3.2 UAE Tax Residency rule 

There is no personal income tax in the United Arab Emirates. As such, 

there is no legislative definition of personal tax residence. Individuals 

living and working in the United Arab Emirates may be considered 

resident of the United Arab Emirates for purposes of a double tax 

treaty (DTT) and obtain a UAE Tax Residency Certificate if certain 

requirements are met. Even the new tax regime proposed to be 

introduced in UAE from 2023, is a corporate tax regime and exempts 

individuals from tax. Further, it may be noted that, as per India-UAE 

DTAA, an individual who is present in the UAE for a period or periods 

totaling in the aggregate at least 183 days in the calendar year is 

considered as resident of UAE for the purpose of DTAA.  
 

3.3 Belgium Tax Residency rule 

Residents of Belgium are those who have established their domicile or, 

if they do not have a domicile in Belgium, their center of economic 

interests in Belgium. Persons deemed to be residents of Belgium are 

those who have registered in the population register of a commune in 

Belgium.  
 

Generally, an international assignee is considered to be a Belgian 

resident if any of the given condition is satisfied: 

a) As a married person (or legal cohabitant), they are accompanied by 

their family to Belgium, or 

b) As a single person, they establish their permanent home and 

center of economic interests in Belgium. 
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3.4 Hong Kong Tax Residency rule 

Individual is considered as Hong Kong tax resident when: 

a) He / She ordinarily reside in Hong Kong SAR; or  

b) He / She stays in Hong Kong SAR for more than 180 days during a 

year of assessment or for more than 300 days in two consecutive 

years of assessment are generally considered as a Hong Kong tax 

resident. 

A person’s residence, domicile or citizenship is not relevant in 

determining liability to Hong Kong salaries tax under the domestic law. 

3.5 Tie Breaker Rule: If a person qualifies as a resident of more than one 

country, the tie breaker test must be applied. The tie-breaker rules 

have been enumerated in the table below: 

PERMANENT 
HOME 

In which country do you have a permanent home 
(Owned or Rented) available to you?  If you have 
permanent home in more than one country, move to the 
next question  

CENTER OF 
VITAL 

INTEREST 

In which country are your personal and economic 
relations closer? If the center of vital interest cannot be 
determined, move to the next question 

HABITUAL 

ABODE 

In which country do you have habitual abode? If you 
have an habitual abode in neither of the countries, move 
to the next question 

NATIONALITY 
In which country are you a national? If you are a national 
of both countries or of neither of them, move to the next 
question 

COMPETENT 
AUTHORITY 

The residency will be determined by mutual agreement 
between both the countries' competent authorities 
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4.0 DETERMINATION OF RESIDENTIAL STATUS - UNDER FEMA ACT, 

1999  
 

4.1 Person Resident in India (PRII): A person resident in India means a 

person residing in India for more than 182 days during the preceding 

financial year (PFY) and includes person coming to India for the 

following purposes: 

a) For or on taking up employment in India 

b) For carrying on business or vocation in India 

c) For any other purpose, in such circumstances as would indicate his 

intention to stay in India for an uncertain period. 

Note: If person comes to India for any of the aforementioned purpose, 

he becomes resident immediately on the day he comes to India 

irrespective of his days of stay in PFY.  

 
4.2 Person Resident Outside India (PROI): A person resident outside India 

is a person who is not resident in India and includes person going 

outside India for the following purposes: 

a) For or on taking up employment outside India 

b) For carrying on business or vocation outside India 
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c) For any other purpose, in such circumstances as would indicate his 

intention to stay outside India for an uncertain period. 

Note: If person goes outside India for any of the aforementioned 

purposes, he becomes PROI immediately on the day he leaves India 

irrespective of his days of stay in PFY.  
 

4.3 Non-Resident Indian (NRI): NRI is a person resident outside India 

(PROI) and who is citizen of India. 
 

4.4 Not Permanently Resident means a person resident in India on 

account of his employment / deputation of a specified duration 

(irrespective of length thereof) or for a specific job or assignment, the 

duration of which does not exceed 3 years. She / he can retain 

currency without limit, travelers’ cheque etc. acquired / owned when 

he was a resident outside India and brought into India. 
 

4.5 Overseas Citizen of India (OCI): OCI is a person resident outside India 

(PROI) and registered as OCI cardholder. 
 

 A foreign national, who was eligible to become a citizen of India on 

26.01.1950; or was a citizen of India on or at any time after 26.01.1950; 

or belonged to a territory that became part of India after 15.08.1947; 

or is a child or a grandchild or great grandchild of such a citizen; or 

Minor child of such persons is eligible for registration as Overseas 

Citizen of India (OCI). Minor children and whose both parents or one 

of the parents are citizens of India; or Spouse of foreign origin of a 

citizen of India or spouse of foreign origin of an Overseas Citizen of 
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India Cardholder registered under section 7A of the Citizenship Act, 

1955 and whose marriage has been registered and subsisted for a 

continuous period of not less than two years immediately preceding 

the presentation of the application are also eligible for OCI. 

 Benefits for OCI Cardholders: - 

a) Multiple entry lifelong visa for visiting India for any purpose 

(However, OCI Cardholders will require a special permission to 

undertake research work in India for which they may submit the 

application to the Indian Mission/ Post/ FRRO concerned). 

b) Exemption from registration with Foreigners Regional Registration 

Officer (FRRO) or Foreigners Registration Officer (FRO) for any 

length of stay in India. 

c) Parity with Non-Resident Indians (NRIs) in respect of all facilities 

available to them in economic, financial, and educational fields 

except in matters relating to the acquisition of agricultural or 

plantation properties. 

d) Registered Overseas Citizen of India (OCI) Cardholder shall be 

treated at par with Non-Resident-Indians in the matter of inter-

country adoption of Indian children. 

e) Registered Overseas Citizen of India (OCI) Cardholder shall be 

treated at par with resident Indian nationals in the matter of tariffs 

in air fares in domestic sectors in India and shall be charged the 

same entry fee as domestic Indian visitors to visit national parks 

and wildlife sanctuaries in India. 
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 It is to be noted that being an OCI cardholder does not mean the 

person is an Indian Citizen with all the rights and benefits as are 

provided to any regular Indian Citizen since Constitution of India does 

not allow Dual Citizenship. The person with OCI card cannot vote or 

hold constitutional posts such as President, Vice President and Judge 

of Supreme Court etc. Further he cannot be a candidate for federal 

Parliament (Lok Sabha / Rajya Sabha) or state Legislative Assembly / 

Council etc. and cannot acquire agricultural or plantation properties in 

India (however he can inherit such properties). 

Note: PIO (Person of India Origin) card is discontinued, and existing 

PIO cardholders are deemed to be OCI (Overseas Citizen of India). 
 

4.6 Points to note: 

 There can be two residential status in respect of same financial 

year i.e. a person can be resident for the part of the year and can 

be non-resident for remaining part of the year. 

 Residential status under FEMA is based on intent and not on 

physical presence in India. 

 Residential status of a person can be different under FEMA and 

under Income tax act in respect of same financial year. 

 Indian student going abroad for studies is treated as NRI under 

FEMA. 
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5.0 DO’S AND DON’TS FOR NRI 
 

5.1 Do’s on becoming NRI 

a) Bank accounts held in India needs to be re-designated as Non-

Resident Ordinary (NRO) account. 

b) Open a Non-Resident External (NRE) account. 

c) Existing Demat account needs to be closed and PINs account needs 

to be opened. A PINs account is a Portfolio investment scheme 

account mandated for NRIs who want to invest in securities listed 

on stock exchange in India. It may be noted that Budget 2019 has 

proposed the merger of NRI portfolio route with Foreign Portfolio 

Investor (FPI) route. 

d) Need to inform depository participant about change in residential 

status. 

e) NRI can continue to hold existing investments in securities on non-

repatriable basis. 

f) Fresh PPF account cannot be opened. Contribution can be made in 

existing PPF account on ongoing basis till the maturity of the said 

existing account. 

g) Company in which he is shareholder or debenture holder needs to 

be informed of change in residential status. 

h) Firm in which he is partner needs to be informed of change in 

residential status. 

i) KYC with Mutual Funds houses and insurer in respect of Insurance 

policies held need to be updated. 
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j) Overseas Investment made under LRS route in pursuance of 

Overseas Investment rules and regulations can be continued but 

RBI needs to be intimated about the NRI status and UIN, if any 

allotted, needs to be cancelled. 

k) NRI may have to file Indian Income Tax Return (ITR) showing 

income earned from the sources in India with residential status as 

Non-Resident. Also, NRI need to mention his/her number of days 

of stay in India during the relevant financial year as well as his/her 

total stay in India during the 4 years immediately preceding the 

relevant financial year and his/her taxpayer identification number 

(TIN) in the country of residence in the income tax return form. 

l) Current account transactions should be distinguished from capital 

account transactions. 

m) Keep a track of investments made from rupee funds in India and 

funds remitted from abroad. 

n) Checking of permissibility of investment under RBI and FEMA rules 

and regulations. 

o) Route investment through an authorized dealer bank only. 

p) Understand repatriability conditions attached with the type of 

investment.  

q) Comply with statutory guidelines for filing documents / reporting 

requirements for different transactions in India and abroad. 
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5.2 Don’ts on becoming NRI 

a) Investment in prohibited sectors as per RBI and FEMA rules and 

regulations viz.: 

 Activities/sectors not open to private sector investment (e.g. 

Atomic Energy Generation/railways) 

 Any Gambling or Betting businesses 

 Lotteries (online, private, government etc.) 

 Investment in Chit Funds 

 Nidhi Company 

 Agricultural (excluding floriculture, horticulture, apiculture and 

cultivation of vegetables and mushrooms under controlled 

conditions, the development and production of seeds & 

planting materials, animals husbandry including the breeding of 

dogs, viniculture & aquaculture under controlled conditions 

and services related to the agro and allied sector) 

 Housing and Real Estate (except construction and development 

etc.) 

 Trading in transferable development rights (TDRs) 

 Cigars, Cigarettes, or any related tobacco industry 

b) Non-compliance with reporting requirement in respect of 

investment.  

c) Investment in specific immovable properties (i.e. agriculture land, 

plantation property and farmhouse).  
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TAXATION ASPECTS 
 
6.0 TAXATION AND FILING OF INDIAN INCOME TAX RETURN IN 

CASE OF NRI 
 

6.1 Income Taxable in the hands of NRI 

NRIs are taxed in India on following 

taxable income- 

a) Income accrued or deemed to be 

accrued in India 

b) Income received or deemed to be 

received in India 
 

6.2 Sources of Taxable income of NRI  

In India, income is taxed under five heads of income as follow- 

 Salary: salary income of NRI for services rendered in India shall be 

taxable in India, irrespective of the place of entering into the contract 

of employment or receipt of the income.   

 Salary includes wages, annuity or pension, fees, commission, 

perquisite, leave salary, etc. A standard deduction of up to Rs. 

50,000 or the amount of salary received, whichever is less, is 

allowed for the purpose of computing the income chargeable 

under the head Salaries. In addition to standard deduction, certain 

other exemption and deductions are also available subject to 

fulfillment of the conditions mentioned in the relevant provisions. 
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 ITA provides for a short stay exemption in case of individuals (not 

being Indian Citizens) who have received remuneration as an 

employee of a foreign enterprise for services rendered by him 

during his stay in India if the following conditions are satisfied –  

a) The foreign enterprise is not engaged in any trade or business 

in India  

b)  His stay in India is up to a maximum of 90 days 

c) The remuneration is not liable to be deducted from the income 

of the employer chargeable under ITA 

 Remuneration of a consultant engaged under a technical 

assistance program which is paid out of funds made available to an 

international organization under a technical assistance grant 

agreement between such organization and the foreign 

government is exempt from tax if the consultant is either not a 

citizen of India or is not ordinarily resident in India or is a non-

resident and the technical assistance is in accordance with an 

agreement between the Government of India and that foreign 

organization 

 Remuneration received by an employee of the consultant is 

exempt from tax provided the consultant is either not a citizen of 

India or is not ordinarily resident in India and the contract of his 

service is approved by the prescribed authority before the 

commencement of his service 
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 A person resident in India who opened an account in a notified 

country while being non-resident in India and resident in that 

country in respect of his retirement benefits and the income from 

such account is not taxable on accrual basis but is taxed by such 

country at the time of withdrawal or redemption, such income 

shall be taxed in the year and the manner as prescribed in Rule 

21AAA of the Income Tax Rules, 2022 read with Section 89A of the 

Income Tax Act, 1961. 
 

 Income from house property: An income of NRI in India shall be 

taxable in India in respect of income from immovable property 

provided that either such income is received in India or the underlying 

property is situated in India. It covers residential as well as commercial 

property except for the property which an individual uses for his 

business or profession.  

 The annual value of the property is to be offered for tax. Annual 

value refers to the rent which an individual receives or which he is 

reasonably expected to receive. This amount is allowed to be 

reduced by municipal taxes paid by the owner during the year.  

 A standard deduction at the flat rate of 30% of the annual value 

calculated as above as reduced by municipal taxes is allowed in 

respect of repairs, maintenance, etc.  

 In case of self-occupied properties, interest on loan taken to 

purchase or construct a house property and also repairs or 

reconstruction of existing property is allowed as a deduction. The 
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maximum amount of interest deduction is Rs. 2,00,000 [Rs. 30,000 

in case of interest on loan taken for renovation, repairs etc.]  

 For residential house properties, an individual has the option to 

treat any two house properties as self-occupied in case the same 

are not let-out and is used for his residence or remains vacant due 

to his stay in any house not owned by him at any other place.  

Annual value of such self-occupied properties will be taken as nil 

and there will no tax liability arising out of holding that properties.  

 In case, an individual has more than two house properties for self-

occupation, he has the option to choose two of such properties as 

self-occupied and the remaining properties shall be treated as 

deemed let out for the purpose of taxation. Accordingly, the annual 

value of the deemed let out property shall be the rent that the 

property is reasonably expected to earn and will be required to be 

offered for tax. 
 

 Income from Business: Business income derived by an NRI shall be 

taxable in India provided such business is carried on in India through a 

Permanent Establishment (PE) situated in India.  

 Income from any business or profession carried out by the tax 

payer at any time during the year is taxable under this head. While 

arriving at this income, expenses which are incidental to carrying 

out such business (including depreciation) are generally allowable. 

However, there might be certain expenses which are expressly 

disallowable. 
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 The taxability of royalty would depend whether the non-resident 

performs professional services through a fixed place of business in 

India. The royalty or fees for technical services income will be taxed 

at flat 10% as per section 115A of the ITA without deducting any 

expenses if the non-resident does not perform professional 

services through a fixed place of business in India. However, if the 

non-resident performs professional services through a fixed place 

of business in India, he shall be taxed at normal rates after 

deducting all related expenses from the income. 
 

 Capital Gains: NRIs are subject to tax only on gains from the transfer 

of capital assets situated in India or on the sales proceeds received 

directly in India on account of transfer of foreign assets made outside 

India.  

 Capital gains may either be classified as short-term or long-term 

depending on the period of holding of the capital asset. An asset 

that is held for more than 36 months is a long-term capital asset. 

(Except in case of immovable property and unlisted shares the 

period will be 24 months and in case of certain securities period 

will be as given in the table below to qualify as long term capital 

asset)  
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 Capital Gain tax rate:  

Sr. 
No. 

Particulars 

Holding 
Period to 
qualify as 
Long term 

Long Term 
Tax Rate 

Short 
Term Tax 

Rate 

1 

STT paid sale of 
shares or equity 
oriented mutual 

fund 

More than 
1 year 

10% on 
gains 

exceeding 
Rs. 1 lakh 

15% 

2 

Non STT paid sale 
of securities 

including bonds, 
debentures listed 

on recognized 
stock exchange  

More than 
1 year 

20% with 
indexation  

Rate as 
per 

applicable 
tax slab  

3 
Unlisted equity 
fund as well as 

Debt mutual funds 

More than 
3 years 

20% with 
indexation  

Rate as 
per 

applicable 
tax slab 

4 
Unlisted shares of 
private company 

More than 
2 years 

10% 
without 

indexation 

Rate as 
per 

applicable 
tax slab 

 

In any other cases, Long term capital gains are taxable at 20% and 

Short term capital gains are taxed at the slab rates applicable.  

 Exemption is available for making certain reinvestment of capital 

gain subject to fulfillment of conditions provided under the 

relevant provisions of the Income tax act. 
 

 



 
  
 

24 
 

Non-Resident Indians – Certain Tax & Regulatory Aspects - 2022 

 Taxation of Virtual Digital Assets: With effect from 1st June, 2022, any 

income from transfer of any virtual digital asset (e.g. crypto or NFT) is 

taxed at the rate of 30%. No deduction in respect of any expenditure 

(except cost of acquisition) shall be allowed against such income. Also, 

no set off of loss is available against income from transfer of virtual 

digital assets as well as loss from transfer of virtual digital asset cannot 

be set off against any other income and cannot be carried forward to 

subsequent assessment years. 
 

 Income from other sources: Any residual income not covered in the 

earlier heads of income is taxable as “Income from other sources”. It 

generally includes interest income from saving bank account, interest 

income from term deposits, interest from post office, interest from 

PPF, dividends, Gifts etc. 

 The taxability of gift would depend on the person from whom the 

gift is received, the occasion and the amount involved. Gifts 

received in the following cases are fully exempt from tax: 

a) From specified relatives or 

b) On the occasion of the marriage of the individual or 

c) Under a will or by way of inheritance or 

d) In contemplation of death of the payer or 

e) From an individual by a trust created or established solely for 

the benefit of relative of the individual. 
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In other cases, the gifts received in India or transfer of property for 

inadequate consideration, exceeding Rs. 50,000 is deemed to be 

income in the hands of the recipient.  
 

Note: Gift of money or any property situated in India, on or after 5th 

July, 2019 by a person resident in India to a person outside India (other 

than blood relatives) shall be deemed to accrue or arise in India and 

will be taxed in the hands of NRI in India.  
 

6.3 When NRI is required to file Income Tax Return (ITR) in India:  

 An NRI must file his/her return of income (ROI) in India if his/her gross 

total income received in India exceeds Rs. 2.5 lakhs for any given 

financial year. 

 Further, NRI shall also be required to file return of income in India 

under following cases even if his/her gross total income does not 

exceed Rs. 2.5 lakhs. 

a) Where gross total income in India includes long term capital gain 

from transfer of long term capital asset or short term capital gain 

on transfer of short term capital asset being shares of listed 

company or units of equity oriented fund.  

b) Where individual has deposited an amount or aggregate of the 

amount exceeding Rs. 10 M in one or more current accounts 

maintained with a banking company or a co-operative bank in 

India: or 
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c) Where individual has incurred expenditure of an amount or 

aggregate of the amount exceeding Rs. 2 lakhs for himself or any 

other person for travel to a foreign country; or 

d) Has incurred expenditure of an amount or aggregate of the 

amount exceeding Rs. 1 lakh towards consumption of electricity; 

e) Claims the benefits of tax exemption for long term capital gains 

under various provisions under section 54 of the ITA (i.e. Claims 

rollover benefit of capital gains for investment in a house or a 

bond or any other asset) 

f) If his total sales, turnover or gross receipts, as the case may be, in 

the business exceeds Rs. 60 lakh or gross receipts from profession 

exceeds Rs. 10 lakhs during the year. 

g) The deposit in one or more savings bank account of the person, in 

aggregate, is Rs. 50 lakhs or more during the year. 

h) If total TDS/TCS credit during the year is Rs. 25,000 or more 

i) To get refund of income tax paid / deducted. 

 An NRI may not be required to file a return of income if his income 

consists only of investment income or long-term capital gains or both 

and tax has been withheld on the same. 

 An NRI may not be required to file a return of income where total 

income (even if exceeding exemption limit) includes income by way of 

royalty or Fees for Technical Services (FTS) provided taxes have been 

withheld on such income (in the nature of dividend, interest, royalty 

and FTS) at the rates prescribed under section 115A of the Act. 
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 The due date for filing income tax return is 31st July of relevant 

assessment year. However, in case NRI is partner in firm/LLP for which 

the accounts are required to be audited, the due date for filing ROI 

shall be 31st October of relevant assessment year. 

 Updated ITR (whether filed earlier or not) can now be filled within 2 

years from end of relevant Assessment Year by paying additional tax 

of 25% (if filed within 12 months) or 50% (if filed between 12 ~ 24 

months) of tax and interest liability on additional income. However, it 

should be noted that the facility of updated return cannot be used for 

lowering income or claiming loss or refunds and in cases of any search, 

survey, assessment etc. Non-residents who wish to update their tax 

returns in this manner may explore whether the additional taxes are 

creditable in their home jurisdiction. 

 It may be noted that if income tax return is not filed within the due 

date, late fees is levied as follow: 

a) Late fees shall be Rs. 5,000 if ROI is filed after the specified due 

date and total income of the tax payer is more than Rs. 5 lakhs 

b) Late fees shall be Rs. 1,000 if total income of the taxpayer does not 

exceed Rs. 5 lakhs 

 Apart from the late fees, tax payer shall also not be eligible to carry 

forward and set-off losses if the ITR is not filed within due date. 
 

6.4 Taxable income and rates of Income tax:  

 Income tax is payable on the Net Taxable Income at the rates specified 

for the relevant year. 
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 Net taxable income is arrived at after deducting specific investments 

and expenses from gross total income. 

 Gross total income is aggregate of all the income earned from all the 

sources of income after setting off brought forward losses, if any. 

 Rates of income tax for F.Y.2022-23 under existing (old) regime are as 

follow: 

Taxable Income Tax Rate 

Up to Rs. 2.5 lakhs 
Nil 

Rs. 2.5 lakhs to Rs. 5 lakhs 
5% 

Rs. 5 lakhs to Rs. 10 lakhs 
Rs. 12,500 + 20% on income exceeding Rs. 
5 lakhs 

Exceeding Rs. 10 lakhs 
Rs. 1,12,500 + 30% on income exceeding 
Rs. 10 lakhs 

 

 The aforementioned income tax rate will be levied with surcharge and 

cess additionally. The applicable surcharge rate for F.Y.2022-23 are as 

follow:  

Taxable Income Surcharge Rate 

Rs. 50 lakh to Rs. 1 crore 
10% 

Rs. 1 crore to Rs. 2 crore 
15% 

Rs. 2 crore to Rs. 5 crore 
25% 

Exceeding Rs. 5 crore 
37% 

 

(Note: Rate of cess is 4%) 
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The maximum rate of surcharge on tax payable on dividend income or 

capital gains referred to in Section 111A (i.e. STCG on listed equity 

shares or equity oriented MFs), Section 112A (i.e. LTCG on listed equity 

shares or equity oriented MFs), Section 112 (i.e. any other LTCG) shall 

be 15%. 
 

6.5 New tax regime: Budget 2020 introduced new optional tax regime 

slashing income tax rates for individuals without availing of exemption 

and deductions. Following are the significant deductions/exemptions 

that need to be forgone under new tax regime: 

 Leave travel allowance  

 House rent allowance 

 Standard deduction of Rs. 50,000  

 Employment/professional tax 

 Interest on housing loan for a self - occupied property 

 Sec-80C deductions for PF contributions, LIC premium, school fee, 

ELSS, NPS, PPF, housing loan repayment etc. 

 Medical insurance premium u/s. 80D 

 Donations to charitable institutions u/s. 80G   

 Loss under head SO House property 

 Minor child deduction of Rs. 1500 under clubbing    

 Interest from saving account u/s. 80TTA 
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Rate of Income tax under new tax regime are as under: 

Taxable Income Tax Rate* 

Up to Rs. 2.5 lakhs Nil 

Rs. 2.5 lakhs to Rs. 5 lakhs 5% 

Rs. 5 lakhs to Rs. 7.5 lakhs 
Rs. 12,500 + 10% on income exceeding 

Rs. 5 lakhs 

Rs. 7.5 lakhs to Rs. 10 lakhs 
Rs. 37,500 + 15% on income exceeding 

Rs. 7.5 lakhs 

Rs. 10 lakhs to Rs. 12.5 lakhs 
Rs. 75,000 + 20% on income exceeding 

Rs. 10 lakhs 

Rs. 12.5 lakhs to Rs. 15 lakhs 
Rs. 1,25,000 + 25% on income exceeding 

Rs. 12.5 lakhs 

Exceeding Rs. 15 lakhs 
Rs. 1,87,500 + 30% on income exceeding 

Rs. 15 lakhs 

 

*Surcharge and cess will be applicable on the above rates additionally. 
 

Points to Note: 

 For individual having no business Income, option can be exercised 

each year and shall be exercised at the time of furnishing return of 

Income. 
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 For individual having business Income, option once exercised shall not 

be changed unless there is cessation of business income. In this case, 

for opting new regime, Form 10IE needs to be filed before filing ITR. 

 Rebate under Section 87A is not available to NRIs (Under both old and 

new tax regime). 
 

6.6 Deductions available to NRIs: Following are the relevant investments 

and expenses which NRIs can claim as deductions from gross total 

income 

 Deduction u/s 80C: NRI can claim deduction in respect of payment of 

premium for LIC in the name of self, spouse or children, repayment of 

principal amount on housing loan, for investment in ELSS mutual fund, 

for investment in term deposits with scheduled bank, post office, 

payment of school tuition fees. The maximum amount of deduction 

allowed is restricted to Rs. 1,50,000.  

 Deduction u/s 80D: NRIs can claim deduction on payment of premium 

for health insurance of self, spouse and children. The maximum 

amount of deduction allowed is restricted to Rs. 25,000. (Even for non-

resident Senior Citizens) 

 Deduction u/s 80G: NRIs can claim deduction in respect of eligible 

donation made. 

 Deduction u/s 80TTA: NRIs can claim deduction in respect of interest 

earned from saving account maintained with banks and saving account 

with post office. The maximum amount of deduction is restricted to 

Rs. 10,000. 
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6.7 Exemptions available to NRIs: In case of NRI, any income by way of 

interest on money standing to his credit in a Non-Resident (External) 

Account [i.e. NRE A/c.] in any bank in India is exempted from tax, 

provided that such individual is a person resident outside India as 

defined in FEMA Act or is a person who has been permitted by the 

Reserve Bank of India to maintain the aforesaid Account. Further, any 

interest payable by a scheduled bank to a non-resident or to a person 

who is not ordinarily resident (RNOR) on deposits in foreign currency 

shall also be exempted. 
 

6.8 Details required for filling Income Tax return:  

a) Copy of PAN Card and Aadhar card (if any); 

b) Copy of passport along with Visa copy and Taxpayer identification 

number (TIN) in country of tax residence; 

c) P & L statement, Balance sheet and relevant ledgers; 

d) Copy of Bank statement/passbook of all bank accounts held by an 

individual in India at any time during the financial year;  

e) In case of sale of shares/mutual funds, detailed statement of 

share/mutual fund sold/redeemed;  

f) In case of sale of immovable property, copy of purchase deed as 

well as sale deed; 

g) Agriculture Income proof, if received during the year; 

h) Proof of investment made during the year;  

i) Details of unlisted equity shares, if any held during financial year; 

j) Details of directorship held in any company.  
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7.0 TAXABILITY UNDER KEY COUNTRIES 
 

7.1 In order to provide an indicative overview of the prevailing personal 

tax rates in the key countries as discussed above, a brief comparative 

matrix is tabulated below: 

Sr. 
No. Country Personal Tax Rate 

1 US 37% 

2 UAE Nil 

3 Belgium 50% 

4 Hong Kong 17% 
 

The above rates are maximum marginal rate (MMR). 
 

7.2 The tax rates in respect of dividend, interest, royalty and FTS based on 

the DTAAs entered between India and various countries have also 

been tabulated below: 

Sr. 

No. 
Country 

Withholding Tax Rate (in %age) 

Dividend Interest Royalty FTS 

1 US 15/25 (a) 10/15 (b) 10/15 (c) 10/15 (c) 

2 UAE 10 5/12.5 (d) 10 
No 

Provision 

3 Belgium 15 10/15 (e) 10 10 

4 Hong Kong 5 10 10 10 
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Note: 

a) 15% tax on dividends if at least 10% of the voting stock is owned by 

company; in any other case, 25%. 

b) Interest is taxable at 10% if the recipient is a bonafide bank or 

financial institution including an insurance company; in any other 

case 15%. 

c) Tax rate is 10% in case of royalties for equipment rental and fees 

for services ancillary or subsidiary thereto. For other cases, the tax 

rate is 15%. However for first 5 years of the agreement, the rate is 

20% in case of payer other than Government or specified institution 

and 15% for the subsequent years. 

d) Interest is taxable at 5% if the recipient is bank or similar financial 

institution; in any other case 12.50%. 

e) Interest is taxable at 10% if the recipient is a bonafide bank or 

financial institution including an insurance company; in any other 

case 15%. 

f) It is pertinent to note that all the treaty rates mentioned would be 

subject to the Multilateral Instrument (MLI) provisions, if any, as 

adopted by the countries. 

The MLI introduces a provision of Article 8 that requires shares to be 

held for a minimum of 365 days for the shareholder to be entitled to 

the reduced withholding tax (WHT) rates on dividends. This is to stop 

shareholders buying shares temporarily to access the reduced WHT 

rates and then immediately selling them. India has opted for the 
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entirety of Article 8 to apply to all its Covered Tax Agreements (CTAs). 

However, if the other country to the treaty, on the other hand, has the 

option to reserve its right to apply the entirety of Article 8 to any of its 

CTA including India as the said provision is a non-mandatory provision.

In case of a non-mandatory provision, if a party makes a reservation 

that a certain provision shall not apply to certain CTA, it shall not be 

applicable to that CTA even if treaty partner has not made any 

reservation.  
 

Also, availment of any treaty benefit is subject to satisfaction of India's 

domestic law requirements for tax treaty protection, which requires 

that there should not be case whereby creating opportunities for non-

taxation or reduced taxation through tax evasion or avoidance 

(including through treaty-shopping arrangements aimed at obtaining 

reliefs provided in the said agreement for the indirect benefit to 

residents of any other country or territory) which is in line with the 

provision of Article 6 Purpose of a Covered Tax Agreement under 

Multilateral Instrument (MLI). Thus, the NRIs should not plan such 

transactions/arrangements, which is mainly purposed towards 

obtaining treaty benefits, otherwise they may actually lose out on the 

said benefits. 
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8.0 TAX WITHHOLDING ON PAYMENT TO NON-RESIDENTS 
 

8.1 As per section 195 of Income tax act, any person responsible for paying 

to a non-resident including foreign company, any sum chargeable 

under the provisions of the income tax Act shall be required to 

withhold income-tax thereon at the rates in force, failing to which the 

person responsible for paying would be treated as assessee in default 

and consequently, the relevant expenditure would be disallowed 

under the IT Act. 
 

8.2 Further, it has been specifically clarified in the act that the term “Any 

Person” shall be deemed to have always include all persons, Residents 

as well as Non-residents. Thus, section 195 will be attracted even if a 

Non-resident is making payment to another Non-resident. 
 

8.3 For NRIs working in other countries, Double Taxation Avoidance 

Agreement (DTAA) has been entered into by India with other 

countries. DTAA is a tax treaty signed between India and another 

country so that taxpayers can avoid paying double taxes on their 

income earned from the source country as well as the residence 

country. 
 

8.4 As per section 90 of the Income Tax Act, the provisions of Double 

Taxation Avoidance Agreement ('DTAA') entered by India with other 

country or the tax provisions of the Act, whichever is more beneficial, 

shall be applicable to the assessee. Thus, rates in force for the purpose 
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of deduction of tax on payment made to non-resident shall be lower 

of the following: 

a) The rate or rates of income-tax specified in the Finance Act of the 

relevant year 

b) The rate or rates of income-tax specified in DTAA 
 

8.5 The rates in force have been given in the table below: 

Particulars TDS Rate* 

Salary income Slab rates 

Investment income 20% 

Long-term capital gains referred to in Section 115E or 

Section 112(1)(c)(iii)  
10% 

Short term capital gains referred to in 111A 15% 

Any other long-term capital gains (if not exempt) 20% 

Fees for technical services as per section 115A 10% 

Royalty income as per section 115A 10% 

Tax on long-term capital gains arising from transfer of an 

equity share, or a unit of an equity oriented fund or a unit 

of a business trust. (u/s. 112A)#  

10% 

 

Other income (if not covered above) Slab rates 

# The same will be chargeable to tax if the capital gain exceeds Rs. 

100,000 

* These rates are subject to surcharge (if applicable) and Health & 

Education Cess.  
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Further, section 206AA of the ITA makes it mandatory for payers from 

India to withhold tax at a higher rate if the payee (including non-

resident) does not provide PAN or specified documents/ details (in the 

absence of PAN) viz. Tax Residency Certificate, form 10F & other 

specified details).  
 

Failure to obtain PAN or specified documents / details by the non-

resident (payee) could result in a withholding tax rate at the higher of 

the following: 

a) Rate specified in the ITA OR 

b) Rates in force OR 

c) Rate of 20% 

Taking a conservative view, this provision would override the rates as 

per DTAA in cases where PAN of non-resident / other specified 

documents are not available. 
 

8.6 When a taxpayer believes that his/her total income justifies 

withholding of tax at a lower rate or nil rate, he/she can make an e-

application to the tax officer under section 195(2) requesting lower or 

nil withholding tax certificate. The payer may also make an application 

to the tax officer under section 197 to determine an appropriate 

amount on which tax is to be deducted. The non-resident will not be 

issued any certificate for no withholding or lower withholding of taxes 

under the application filed under section 197 if the application does 

not contain the PAN of the payee. The orders passed pursuant to these 

applications are not appealable. 
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8.7 It may be noted that a taxpayer who fails to withhold taxes while 

making payments will not be treated as a “assessee in default”, in case 

recipient of income has duly filed its return of income disclosing such 

sum and has furnished an accountant’s certificate to this effect, such 

relief shall be available with effect from 1st September 2019. 
 

8.8 In order to claim relief under DTAA, section 90 of the ITA provides a 

condition for submission of tax residency certificate. The certificate 

needs to be obtained from the Revenue Authorities of the host 

country. 
 

8.9 Any payment made to a non-resident irrespective of whether it is 

taxable in India or not is required to be reported in Form 15CA and/or 

Form 15CB. Form 15CA is a declaration by the remitter and Form 15CB 

is a certificate to be obtained from a Chartered Accountant. 
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9.0 TAX CLEARANCE CERTIFICATE 
 

9.1 Income Tax Act provides for obtaining a no-objection certificate to be 

followed by a person leaving India. 
 

9.2 A person who is not domiciled in India, comes to India in connection 

with business, profession or employment and derives income from any 

source in India is required to furnish an undertaking in Form 30A to the 

tax authorities. This undertaking is furnished by the person paying 

such income stating that any future tax liability arising in respect of 

income earned during the period of engagement is derived shall be 

paid by the him. On receipt of the undertaking, the tax authorities will 

issue a no-objection certificate in Form 30B. 
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10.0 FOREIGN ACCOUNT TAX COMPLIANCE ACT 
 

10.1 India signed an inter-governmental pact called “Intergovernmental 

Agreement” (IGA) with USA thereby making Foreign Account Tax 

Compliance Act (FATCA) applicable in India. FATCA is part of a 

comprehensive USA anti-tax evasion global reporting regime designed 

to locate income and assets held by USA persons in offshore accounts 

and ensure that it is reported to Internal Revenue Services (IRS). 
 

10.2 FATCA requires US persons including individuals who live outside the 

United States, to report their financial accounts held outside of the 

United States and requires non-US financial institutions to report 

details of their US clients to the relevant tax authorities. 
 

10.3 In general, FATCA does not apply to non-US persons. A citizen or 

resident of the United States (including a green card holder) would be 

said to be a U.S. person. 
 

10.4 A person would be required to provide additional information to 

ascertain his status as a US person under FATCA if any one of the 

indicators mentioned below is found applicable (i.e. Yes to the 

question in table below) 
 

Sr. 

No. 
Particulars Yes No 

1 Are you a resident or citizen of the United States?   

2 Is your place of birth is USA?   
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3 Do you have a USA telephone number?   

4 
Do you hold any residence / mailing address / PO 

Box address in the US? 
  

5 
Is your Power of attorney (POA) holder based out of 

USA or hold USA residence / citizenship? 
  

6 

Do you hold an Identification Number or any 

identification that indicates USA residence / 

citizenship? 

  

7 
Do you hold ‘care of’ or ‘hold mail’ address which is 

the sole address for the account holder? 
  

 

10.5 The following additional information needs to be  reported to 

ascertain the status of person as US person  

a) Name, address, U.S. taxpayer identification number (TIN), date 

and place of birth 

b) Account number  

c) Account balance at the end of the year. 

For this purpose, a joint account that has one US owner is treated as 

a US account and the entire account is subject to reporting as US 

person. 
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11.0 DISCLOSURE OF FOREIGN ASSETS AND FOREIGN INCOME 
 

11.1 The Black Money (Undisclosed Foreign Income and Assets) and 

Imposition of Tax Act, 2015 has been legislated in respect of non-

disclosure of foreign assets and income and is applicable only to a 

person who is a Resident and Ordinarily Resident in India (ROR). Thus, 

non-residents would come under the purview of this Act only in the 

year they become ROR. 
 

11.2 The provisions of the Act shall be applicable in respect of the following: 

a) Income from source located outside India, which has not been 

disclosed in the return of income (original return/belated 

return/revised return); AND 

b) Income from source located outside India, in respect of which 

return is not furnished within the specified time (original 

return/belated return/revised return); AND 

c) Value of an undisclosed asset located outside India. 
 

11.3 Undisclosed foreign income and assets shall be taxed at the flat rate of 

30%. No exemption or deduction or set off of any carried forward losses 

shall be allowed. In addition to the same, penalty would be levied as 

mentioned in the given table:  
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Non-compliance Quantum of Penalty 

Non-disclosure of income or an asset located 

outside India 

3 times of tax 

computed 

Failure to file income tax return in respect of 

foreign income and asset (See Note) 
Rs. 10 lakhs 

Return of income is filed but the foreign income 

and asset are not disclosed or inaccurate 

particulars of income are furnished (See Note) 

Rs. 10 lakhs 

 

Note: Penalty provisions will not be attracted in case of oversight or 

ignorance to report bank accounts with a maximum balance of up to 

Rs. 5 lakhs at any time during the year. 
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INVESTMENT AND TRANSACTIONAL ASPECTS 
 
12.0 BANK ACCOUNTS AND REPATRIATION OF FUNDS 

 

12.1 When an Individual becomes NRI, he cannot maintain normal resident 

bank accounts in India. 
 

12.2 In India, NRIs can maintained following types of bank accounts: 

a) Non-resident Ordinary (NRO) account 

b) Non-resident External (NRE) account 

c) Foreign Currency Non-resident (FCNR) account 

d) Special Non-Resident Rupee (SNRR) account 

e) Escrow account 
 

 NRO Account 

 When individual attain non-resident status, he/she must re-

designate his/her resident account to an NRO (Non-Resident 

Ordinary) account. 

 NRO account is rupee denominated account and can be opened as 

savings, current, recurring or fixed deposit account. 

 Interest income earned from NRO account is subjected to tax. 

 The principal amount lying in the NRO accounts is not repatriable. 

However, the interest earned as well as all current income such as 

dividend, rent, interest etc. can be repatriated. 
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 Local payments, transfer to other NRO accounts, remittance of 

current income outside India as mentioned above are permissible 

debits from NRO account.  

 Inward remittances from outside India, legitimate dues in India, 

transfers from other NRO accounts and any amount received in 

accordance with the rules or regulations are permissible credits to 

NRO account. Also rupee gift/ loan made by a resident to a NRI 

relative within the limits prescribed under the Liberalized 

Remittance Scheme may be credited to the latter’s NRO account. 

 Funds up to USD 1 million (or equivalent) per financial year can be 

repatriated out of the balance held in NRO accounts/sale proceeds 

of assets (inclusive of assets acquired by way of inheritance or 

settlement) for any bonafide purpose subject to satisfying 

documentation requirements and payment of applicable taxes in 

India, if any. Remittances exceeding USD 1 million in any financial 

year requires prior permission of the Reserve Bank.  

Note: Funds can be transferred to NRE account within this USD 1 

million limit. 
 

 NRE account 

 NRE account is a rupee denominated account and can be opened 

by NRIs as savings, current, recurring or fixed deposit account.  

 Interest income earned from NRE account is exempted from tax. 

However, it is worthwhile to note that interest income will be 

exempted from tax only if individual is a person resident outside 
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India as defined in FEMA or is a person who is permitted by RBI to 

maintain such account.  

 Both principal and interest can be repatriated / transferred out of 

India.  

 Permissible debits are local disbursements, remittance outside 

India, transfer to other NRE/ FCNR accounts and investments in 

India. 

 Credits permitted to this account are inward remittance from 

outside India, interest accruing on the account, interest on 

investment, transfer from other NRE/ FCNR accounts, maturity 

proceeds of investments if such investments were made from this 

account or through inward remittance, sale proceeds of 

immovable property purchased out of inward remittance, 

NRE/FCNR funds. 

 Also current income like rent, dividend, interest etc. is permissible 

credit to the NRE account. 
 

 FCNR account 

 Deposits in FCNR account can be made in freely convertible foreign 

currency and can be opened by NRIs as term deposit account only.  

 Term deposits can be made for 1 to 5 years. 

 Interest income from FCNR deposits are exempted from tax 

provided acceptance of deposits by bank is permitted by RBI 

 Similar to NRE account, in FCNR (B) Accounts both principal and 

interest are repatriable.  



 
  
 

48 
 

Non-Resident Indians – Certain Tax & Regulatory Aspects - 2022 

 Permissible debits are local disbursements, remittance outside 

India, transfer to other NRE/ FCNR accounts and investments in 

India. 

 Credits permitted to this account are inward remittance from 

outside India, interest accruing on the account, interest on 

investment, transfer from other NRE/ FCNR accounts, maturity 

proceeds of investments if such investments were made from this 

account or through inward remittance, sale proceeds of 

immovable property purchased out of inward remittance, 

NRE/FCNR funds. 
 

 Special Non-Resident Rupee (SNRR) account 

 Person resident outside India having business interest in India can 

open SNRR account for the purpose of undertaking bonafide 

business transactions in India. 

 Such account shall be current account and will have repatriability. 

 Amount which is specific or incidental to the business proposed to 

be done by the account holder are only permissible debits/credits. 

 Tenure of such account shall be concurrent to the tenure of 

contract/period of operation/ the business of the accountholder. 

However, maximum tenure should not exceed 7 years and 

extensions beyond 7 years will require RBI approval. 

 SNRR account may be designated as resident rupee account on the 

account holder becoming a resident.    
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 Escrow Account 

 Resident and non-resident acquirers for acquisition/ transfer of 

capital instruments/convertible notes can open such account. 

 Such account shall be current account and will have repatriability. 

 Permissible credits to the account are foreign remittance through 

banking channels, receipt of rupee consideration by resident 

acquirer who proposes to acquire capital instruments from non-

resident sellers, Guarantee issued by AD Bank subject to FEM 

(Guarantee) Regulations, 2000. 

 Permissible debits to the account are remittance of consideration 

in bank account of beneficiary (in India or abroad), remittance of 

consideration for refund in case failure of FDI transaction for which 

account was opened. 

 Maximum tenure of the account is 6 months. Extension beyond 6 

months would require prior RBI approval. 
 

12.3 Joint holder in Resident bank account:  

 NRI is permitted to jointly hold resident bank account with resident 

relative. 

 Such account will be treated as resident bank account for all purposes 

and all regulations applicable to a resident bank account shall be 

applicable. 

 Cheques, instruments, remittances, cash, card or any other proceeds 

belonging to the NRI relative shall not be eligible for credit to this 

account. 
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 The NRI close relative shall operate such account only for and on 

behalf of the resident for domestic payment and not for creating any 

beneficial interest for himself. 

 Where due to any eventuality, the non-resident account holder 

becomes the survivor of such an account, it shall be categorized as 

Non-Resident Ordinary Rupee (NRO) account and onus will be on non-

resident account holder to keep AD bank informed to get the account  

categorized as NRO account and all such regulations as applicable to 

NRO account shall be  applicable. 
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13.0 REMITTANCE OF SALARY 
 

13.1 A person who is resident but not permanently resident in India and  

a) Is a citizen of a foreign State other than Pakistan; or 

b) Is a citizen of India, who is on deputation to the office or branch 

of a foreign company or subsidiary or joint venture in India of such 

foreign company, 

may make remittance up to his net salary (after deduction of taxes, 

contribution to provident fund and other deductions). 
 

13.2 A citizen of a foreign state, resident in India, being in employment with 

a company incorporated in India may open, hold and maintain a 

foreign currency account with a bank outside India and remit the 

whole salary received in India in Indian Rupees, to such account, for 

the services rendered to the Indian company, provided that income-

tax chargeable under the Income-tax Act, 1961 is paid on the entire 

salary accrued in India. 
 

13.3 Foreign nationals who come to India on employment and become 

residents in terms of section 2(v) of FEMA, 1999, and are eligible to 

open/ hold a resident savings bank account, are permitted to re-

designate their resident account maintained in India as NRO account 

on leaving the country after their employment to enable them to 

receive their legitimate dues subject to certain conditions. 
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14.0 REMITTANCE OF ASSETS BY A FOREIGN NATIONAL OF NON-

INDIAN ORIGIN 
 

14.1 A foreign national of non-Indian origin who has retired from an 

employment in India or who has inherited assets from a person 

referred to in section 6(5) of the FEMA or who is a widow of an Indian 

citizen who was resident in India, may remit an amount not exceeding 

US$ 1 million, per financial year, subject to the satisfaction of the 

Authorized Dealer bank, on production of documentary evidence in 

support of acquisition/ inheritance of assets and payment of 

applicable taxes in India, if any. 
 

14.2 The debit to the account should be only for the purpose of repatriation 

to the account holder’s account maintained abroad. There should not 

be any other inflow / credit to this account. 
 

14.3 The account should be closed immediately after all the dues have been 

received and repatriated as per the declaration made by the account 

holder. 
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15.0 INVESTMENT IN FIRM OR PROPRIETARY CONCERN 
 

15.1 As per Foreign Exchange Management (Non-Debt Instrument) Rules, 

2019, an NRI may invest, on a non-repatriation basis, by way of 

contribution to the capital of a firm or a proprietary concern in India 

provided such firm or proprietary concern is not engaged in any 

agricultural/plantation activity or print media or real estate business 

or construction of farmhouse. 
 

15.2 The amount of contribution shall be paid as inward remittance from 

abroad through banking channels or out of funds held in 

NRE/FCNR(B)/NRO. 
 

15.3 The amount invested for contribution to the capital of a firm or a 

proprietary concern and the capital appreciation thereon shall not be 

allowed to be repatriated abroad. 
 

15.4 Further, the disinvestment proceeds shall be credited only to the NRO 

account of the person concerned, irrespective of the type of account 

from which the consideration was paid. 
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16.0 INVESTMENT IN COMPANY OR LLP OR START-UP 
 

16.1 As per Foreign Exchange Management (Non-Debt Instrument) Rules, 

2019, an NRI may purchase/contribute, as the case may be, on non-

repatriation basis, 

a) Any capital instrument (i.e. equity shares, compulsorily convertible 

debentures, compulsorily convertible preference shares and share 

warrants) issued by a company without any limit either on the 

stock exchange or outside it. 

b) Units issued by an investment vehicle without any limit, either on 

the stock exchange or outside it. 

c) The capital of a Limited Liability Partnership without any limit. 

d) Convertible notes issued by a startup company in accordance with 

these rules. 
 

Investment made on non-repatriation basis shall be deemed to be 

domestic investment at par with the investment made by residents. 
 

16.2 The amount invested in capital instruments of an Indian company or 

the consideration for contribution to the capital of a LLP and the 

capital appreciation thereon shall not be allowed to be repatriated 

abroad. 
 

16.3 The sale/maturity proceeds (net of applicable taxes) of capital 

instruments purchased or disinvestment proceeds of a LLP shall be 

credited only to the NRO account of the investor, irrespective of the 

type of account from which the consideration was paid. 
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16.4 NRI may also invest in above securities / capital on repatriation basis 

wherein sale proceeds (net of taxes) can be remitted outside India. 
 

16.5 An NRI shall not make any investment in capital instruments or units 

of a Nidhi company or a company engaged in agricultural/plantation 

activities or real estate business or construction of farmhouses or 

dealing in Transfer of Development Rights. 
 

16.6 The amount of investment/contribution shall be paid as inward 

remittance from abroad through banking channels or out of funds held 

in NRE/FCNR(B)/NRO. 
 

16.7 Further, company or trust or firm incorporated outside India owned 

and controlled by NRIs/OCIs can also invest in the equity instruments 

of company or LLP. 

 
 

 

 

 

 

 

 

 

 



 
  
 

56 
 

Non-Resident Indians – Certain Tax & Regulatory Aspects - 2022 

17.0 INVESTMENT IN LISTED COMPANIES 
 

17.1 An NRI or an OCI may purchase or sell Capital Instruments of a listed 

Indian company on repatriation basis, on a recognized stock exchange 

in India, subject to the following conditions: 

a) NRIs or OCIs may purchase and sell Capital Instruments through a 

branch designated by an Authorized Dealer for the purpose.  

b) The total holding by any individual NRI or OCI shall not exceed 5% 

of the total paid-up equity capital on a fully diluted basis or should 

not exceed 5% of the paid-up value of each series of debentures or 

preference shares or share warrants issued by an Indian company 

and the total holdings of all NRIs and OCIs put together shall not 

exceed 10% of the total paid-up equity capital on a fully diluted 

basis or shall not exceed 10% of the paid-up value of each series of 

debentures or preference shares or share warrants; 

Provided that the aggregate ceiling of 10% may be raised to 24% if 

a special resolution to that effect is passed by General Body of 

Indian company. 
 

17.2 The amount of consideration shall be paid as inward remittance from 

abroad through banking channels or out of funds held in a Non-

Resident External (NRE) account. 
 

17.3 The sale proceeds (net of taxes) of the capital instruments may be 

remitted outside India or may be credited to NRE (PIS) account of the 

person concerned. 
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18.0 INVESTMENT IN MUTUAL FUNDS 
 

18.1 An NRI/OCI may without limit purchase or sell unit of Domestic Mutual 

Funds which invest more than 50% in Equity. 
 

18.2 Investment in units of domestic mutual fund shall be paid as inward 

remittance from abroad through banking channels or out of funds held 

in NRE/FCNR(B) account. 
 

18.3 The sale proceeds (net of taxes) may be remitted outside India or may 

be credited to NRE/FCNR(B)/NRO account at the option of the NRI/OCI 

investor. 
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19.0 REPORTING REQUIREMENT IN CASE OF TRANSFER OF CAPITAL 

INSTRUMENT 
 

19.1 Form for Foreign Currency - Transfer of Shares (FC-TRS) shall be filed 

for transfer of capital instruments by way of sell or gift between: 

a) A person resident outside India holding capital instruments in an 

Indian company on a repatriable basis and person resident outside 

India holding capital instruments on a non-repatriable basis; and 

b) A person resident outside India holding capital instruments in an 

Indian company on a repatriable basis and a person resident in 

India. 

The onus of reporting shall be on the resident transferor/transferee or 

the person resident   outside India holding capital instruments on a 

non-repatriable basis, as the case may be. 
 

19.2 The form for FC-TRS shall be filed with the Authorized Dealer bank 

through FIRMS portal within 60 days of transfer of capital instruments 

or receipt/remittance of funds whichever is earlier. 
 

Note: Transfer of capital instruments by way of sale between a person 

resident outside India holding capital instruments on a non-repatriable 

basis and person resident in India is not required to be reported in 

Form FC-TRS. 
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20.0 INVESTMENT IN DEBT INSTRUMENTS 
 

20.1 NRI can invest in the following Indian debt instruments on both 

repatriable or non-repatriable basis: 

 Government securities; 

 Units of domestic Mutual Funds/ETF which invest less than or 

equal to 50% in equity; 

 Bonds issued by PSUs and Infra Debt Funds; 

 Listed non-convertible/redeemable preference shares or 

debentures issued upon scheme approved by NCLT; 

 Debt instruments issued by Banks as regulatory  capital; 

 Subscription to NPS. 
 

20.2 Investment on repatriation basis can be made from inward remittance 

from outside India or from funds held in FCNR/NRE account. 
 

20.3 Investment on non-repatriation basis can be made from inward 

remittance from outside India or from funds held in FCNR/NRE/NRO 

account. 
 

20.4 Sale proceeds to be credited to NRO A/c where instruments were held 

on non-repatriation basis. Where instruments are held on repatriation 

basis, it would be credited to NRE / FCNR or remitted abroad. 
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21.0 ACQUISITION AND TRANSFER OF IMMOVABLE PROPERTY (IP) 

IN INDIA BY NRI 
  

21.1 As per Foreign Exchange Management (Non-debt Instruments) Rules, 

2019, an NRI may acquire immovable property in India other than 

agricultural land / farmhouse / plantation property for self-

use/holding (i.e. for investment), provided that the consideration for 

transfer shall be made out of funds received in India through banking 

channels by way of inward remittance from any place outside India or 

funds held in any non-resident account. NRI may acquire any 

immovable property in India other than agricultural land / farm house 

/ plantation property by way of gift from a person resident in India or 

from an NRI, who in any case is a relative as defined in the Companies 

Act, 2013. 
 

21.2 NRI may acquire any immovable property in India by way of 

inheritance from a person resident outside India who had acquired 

such property in accordance with the provisions of the foreign 

exchange law in force at the time of acquisition by him or from a 

person resident in India. 
 

21.3 NRI can take loan from Indian banks/ financial institution for 

acquisition ‘residential housing property subject to certain 

conditions’. 
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21.4 Repayment of existing loan, if any, needs to be made from foreign 

funds or from NRE A/c or from NRO A/c. Further, relatives of NRI 

cannot repay the loan (earlier it was permitted). 
 

21.5 NRI may transfer any immovable property in India to a person resident 

in India. Further, NRI may transfer any immovable property other than 

agricultural land/farmhouse/plantation property to an NRI or an OCI. 
 

21.6 In the event of sale of immovable property other than agricultural 

land/farmhouse/plantation property in India by an NRI, the authorized 

dealer may allow repatriation of the sale proceeds outside India, 

provided the following conditions are satisfied, namely: 

a) The immovable property was acquired by the seller in accordance 

with the provisions of the foreign exchange law in force at the time 

of his acquisition. 

b) The amount for acquisition of the immovable property was paid in 

foreign exchange received through banking channels or out of 

funds held in FCNR Account or out of funds held in NRE account. 

Note: In the case of residential property, the repatriation of sale 

proceeds is restricted to not more than two such properties. 
 

21.7 Where a person resident outside India had acquired, held or owned 

any immovable property situated in India when he/ she was resident 

in India or inherited from a person resident in India. Then such person 

or his/her successor cannot repatriate outside India the sale proceeds 

of such immovable property without the prior permission of the RBI. 
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22.0 BORROWING AND LENDING  
 

22.1 Borrowing in Indian rupees by a person (Individual, firm or LLP) 

resident in India from an NRI: A person (individual, firm or LLP) 

resident in India, not being a company incorporated in India, may 

borrow in rupees on non-repatriation basis from a non-resident Indian 

or a person of Indian origin/ Overseas Citizen of India, resident outside 

India, subject to the following conditions:  

a) The amount of loan shall be received by way of inward remittance 

from outside India or out of NRE/NRO/FCNR/Non-resident Non-

repatriable (NRNR)/Non-resident Special Rupee (NRSR) account of 

the lender maintained with an authorized dealer or an authorized 

bank in India; 

b) The period of loan shall not exceed 3 years; 

c) The rate of interest on the loan shall not exceed 2 percentage 

points over the Bank rate prevailing on the date of availment of 

loan; 

d) Where the loan is made out of funds held in Non-resident Special 

Rupee (NRSR) account of the lender, payment of interest and 

repayment of loan shall be made by credit to that account; and in 

other cases, payment of interest and repayment of loan shall be 

made by credit to the lender's NRO or NRSR account as desired by 

the lender; and 

e) The amount borrowed shall not be allowed to be repatriated 

outside India. 
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f) Restriction on use: The proceeds shall be utilised only for the own 

business of the borrower other than the business of i) Carry on 

agricultural/plantation/real estate business; ii) Trade in 

transferable development rights; iii) Act as Nidhi or Chit fund 

company; iv) Additionally, construction of farm houses will also not 

be permitted. This restriction on real estate does not include 

development of townships, construction of residential/ 

commercial premises, roads or bridges; v) The proceeds shall not 

be used for investment or for on-lending in any manner 

whatsoever.  
 

22.2 Borrowing in Indian rupees by a company incorporated in India from 

an NRI: A company incorporated in India may borrow in Indian rupees, 

on repatriation or non-repatriation basis, from NRIs/PIOs/ OCI card 

holders after satisfying the following terms and conditions: 

a) Borrowing company does not and shall not: 

 Carry on agricultural/plantation/real estate business; or 

 Trade in transferable development rights; or 

 Act as Nidhi or Chit Fund Company. 

b) Borrowing is by issuance of non-convertible debentures (NCDs); 

c) The issue of NCDs is made by public offer; 

d) The rate of interest is not more than the prime lending rate of State 

Bank of India as on the date on which the resolution approving the 

issue is passed in the borrowing company’s General Body Meeting 

plus three per cent; 
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e) Period of loan shall not be less than three years. 

f) If the borrowing is on repatriation basis then the percentage of 

NCDs issued to NRIs/PIOs/ OCI card holders to the total paid up 

value of all NCDs issued shall not exceed the ceiling prescribed for 

issue of equity shares/convertible debentures for foreign direct 

investment in India. Further, the funds towards borrowing should 

be received through inward remittance from outside India or by 

debit to NRE/FCNR (B) account of the investor maintained with an 

authorized dealer or an authorized bank in India. 

g) If the borrowing is on non-repatriation basis from NRIs/PIOs/ OCI 

card holders then the amount of loan should be received either by 

inward remittance from outside India or by debit to 

NRE/NRO/FCNR(B)/NRNR/NRSR account of the investor 

maintained with an authorized dealer or an authorized bank in 

India.  

h) Payment of interest and repayment of principal shall be made only 

to the NRO account of the lender. 

i) Restriction on use are same as sub-point (f) of point 22.1.  
 

22.3 Lending in Indian Rupees by a Person Resident in India to NRI: A 

resident Individual may grant Rupees loan to a NRI relative by way of 

crossed cheque/electronic transfer subject to the following terms and 

conditions: 

a) The loan is free of interest and the minimum maturity of the loan 

is 1 year. 
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b) The loan amount should be within the overall limit under the 

Liberalized Remittance Scheme per financial year available for a 

resident individual, who shall ensure that the applicable limit is not 

breached. 

c) The loan shall be utilized for meeting the borrower's own business 

purposes in India. 

d) The loan shall not be utilized, either singly or in association with 

other person, for any of the activities in which investment by 

persons resident outside India is prohibited, namely; 

 The business of chit fund; or 

 Nidhi company; or 

 Agricultural or plantation activities or in real estate business, or 

construction of farm houses; or 

 Trading in Transferable Development Rights 

e) The loan amount shall not be remitted outside India but shall be 

credited to the NRO account of the borrower. 

f) Repayment of loan shall be made by way of inward remittances 

from outside India or by debit to the NRO/NRE/FCNR (B) account 

of the borrower or out of the sale proceeds of the shares or 

securities or immovable property against which such loan was 

granted. 
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INHERITANCE/GIFTING LAWS 
 
23.0 GIFT FROM/TO RESIDENT RELATIVES 

 

23.1 A resident individual can make a rupee gift to a NRI who is a relative of 

the resident individual [relative’ as defined in the Companies Act, 

2013] by way of crossed cheque/electronic transfer. 
 

23.2 The amount should be credited to the Non-Resident (Ordinary) Rupee 

Account (NRO) a/c of the NRI.  
 

23.3 The gift amount would be within the overall limit of USD 250,000 per 

financial year as permitted under the LRS for a resident individual. It 

would be the responsibility of the resident donor to ensure that the 

gift amount being remitted is under the LRS and all the remittances 

made by the donor during the financial year including the gift amount 

have not exceeded the limit prescribed under the LRS. 
 

23.4 Documents required: Following documents need to be maintained for 

making rupee gift to NRI. 

a) Form A2 cum LRS declaration 

b) PAN and 1 year banking relation 

c) Gift deed 
 

23.5 Further, NRI can also give gift to resident relative [Relative as defined 

under section 56(2) of the income tax act], in such case both giver and 

receiver of the gift will be exempted from tax in India. 
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23.6 NRI can give gift to resident relatives from his NRO/NRE account. 
 

23.7 An NRI can gift residential and commercial property to a person 

residing in India, or another NRI. However, if the property is 

agricultural land, plantation property or a farmhouse, it can only be 

gifted to a citizen of India residing in India. 
 

23.8 NRI may gift foreign securities to a person resident in India subject to 

compliance under the Foreign Contribution (Regulation) Act, 2010 

under New Overseas Investment Rules & Regulations, 2022. 
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24.0 ASSETS RECEIVED IN INHERITANCE BY NRI  
 

24.1 FEMA Regulations 
 

 Inheriting property: An NRI can inherit movable and immovable 

assets. There is no much restriction or challenge while inheriting a 

movable asset. An NRI may acquire any immovable property in India 

by way of inheritance (a) from a person resident outside India who had 

acquired such property in accordance with the provisions of the 

foreign exchange law in force at the time of acquisition by him or the 

provisions of these Regulations; or (b) from a person resident in India.  
 

Note: NRI can even inherit agricultural land or a farmhouse, which they 

are otherwise not entitled to acquire by way of purchase 

 Transferring Inherited property: An NRI can sell inherited property to 

a person resident in India, an NRI or a PIO/ OCI card holder.  However, 

NRI holding agricultural land, plantation land or farmhouse may sell 

these properties only to a person resident in India. 
 

24.2 Income Tax Regulations 
 

 Inheritance tax: Inheritance tax (also referred to as Estate tax) is tax 

which is levied at the time of inheriting any asset. Section – 56(2)(x) of 

the income tax act levies tax on: 

a) Any sum of money exceeding Rs. 50,000 received without 

consideration  

b) Immovable property received without consideration stamp duty 

value of which exceeds Rs. 50,000  
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c) Movable property received without consideration aggregate fair 

market value of which exceeds Rs. 50,000. 

However, the aforesaid provision shall not apply to a case where such 

sum of money or any property is received under a will or by way of 

inheritance or in contemplation of death of the payer or donor. Thus, 

NO inheritance tax is levied in India on assets received in inheritance. 

 Tax on income from inherited assets: Although, no tax is levied on 

receiving the inherited assets in India, tax would be levied on the 

receipt of any income arising from such inherited assets. The person 

receiving the income arising out of such inherited property would be 

required to file income tax return after showing the income earned 

from the inherited property. 

 Capital gain on transfer of inherited assets: When the inheritor sells 

inherited property, he would be liable to pay tax on Capital Gains on 

the sale of this property. The cost for which the deceased had 

purchased the property would be treated as the cost of acquisition. 

This cost would also be allowed to be indexed to compute the capital 

gains. If the total holding period - including that of the deceased’s (i.e., 

combined holding period of inheritor and the deceased) exceeds 24 

months, the profits made on such sale shall qualify as long-term capital 

gains. The NRI has the option to either pay the tax on such long-term 

capital gains at 20%, or avail tax benefits under Section 54 and Section 

54F of the Act subject to certain conditions. Short-term capital gain tax 

is levied at a progressive slab rate on capital gains. 
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25.0 OVERVIEW OF INHERITANCE TAX IN CERTAIN COUNTRIES 
 

25.1 Estate tax in US 

 The United States imposes a federal estate tax on the fair market value 

of assets that an individual owns at death. Individuals who are 

domiciled in the United States are subject to federal estate tax on their 

worldwide assets (usually including life insurance proceeds). 

Individuals who are not US-domiciled are subject to US federal estate 

tax on only US-situs assets. 

 US Citizens and residents are subject to unified estate and gift tax 

which is generally based on the net value of transferred assets of the 

donor or decedent in excess of the basic exclusion amount i.e. US$ 

12,060,000 in 2022. For non-resident / non-citizens, estate taxes are 

imposed only on property situated in the US in excess of US$ 60,000. 

Estate tax rate ranges from 18% to 40%.  

 Assets bequeathed to an individual's spouse are exempt from estate 

and gift tax until the spouse's death, if such spouse is a US citizen. 
 

25.2 Estate tax in Belgium 

 Inheritance tax is paid by heirs or legatees on the net amount inherited 

by each recipient from the estate of any deceased person who is 

considered to be a resident of Belgium.  

 A special form of inheritance tax arises on the death of a Belgian non-

resident who leaves property in Belgium on the gross value of the 
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property instead of on the net amount inherited by each recipient, at 

standard rates of inheritance tax.  

 The family home is not subject to tax when inherited by a direct-line 

heir, spouse, or cohabitant. 

 Gifts made no more than three years prior to the death of the donor 

and that were not subject to Belgian gift taxes are deemed added to 

the estate of the donor and are subject to inheritance taxes.  

 Inheritance tax rules differ depending on the region where the 

deceased had fiscal residence. 
 

25.3 Estate tax in Hong Kong 

 Hong Kong SAR does not have an estate duty or a gift tax. 
 

25.4 Estate tax in UAE 

 There is currently no inheritance, estate, or gift tax imposed on 

individuals in the United Arab Emirates. 
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OTHER ASPECTS 
 
26.0 BRINGING GOLD JEWELLERY TO INDIA AND TAKING IT BACK  

 

26.1 As per the latest Indian customs regulation, a male passenger can carry 

up to 20 grams gold jewelry duty-free into the country, provided that 

it has a maximum value of Rs. 50,000. On the other hand, if you are a 

female passenger, your duty-free gold limit is 40 grams, with a 

maximum worth of Rs. 1 lakh.  
 

26.2 The above rules also apply to children, as long as they have been living 

abroad for longer than a year. It is worthwhile to note that the duty-

free allowance is ONLY for plain gold jewelry and does not include 

studded gems or diamond jewelry or any other form of gold.  
 

26.3 Gold ornaments that are brought into India which exceed 

aforementioned limits will be subject to a 15% customs duty. Also, if 

you are planning on bringing other forms of gold into India, you may 

have to pay duties on it. If you are taking gold in any form other than 

jewelry, declare it. The duty-free allowance in India is ONLY for gold 

jewelry and NOT for gold coins, bars or biscuits. 
 

26.4 It is good practice to have receipts, appraisal with photographs such 

that jewelry being carried is identifiable. If your intention is to take the 

jewelry back out of India when you leave, you should be prepared to 

present appraisals so the jewelry can be documented. To avoid 

problems with customs officials at Indian airports and your home 
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country - when it comes to jewelry taken to India, consider getting an 

appraisal done in your home country.  
 

26.5 The appraiser will provide a photo of the jewelry item in question 

along with details such as gold content, weight etc. This appraisal 

should be carried with the passenger and may help convince the Indian 

customs officers that you will take all your jewelry back when you 

leave the country. Furthermore, once you have the appraisal done, 

you can get a card made from the customs authorities of your home 

country so as to avoid problems when you return home with the 

jewelry. If the jewelry has been originally bought in India, you will need 

to provide proof to the custom officials.  
 

26.6 In the event the items are not identifiable and cannot be documented, 

the worst thing that can happen is that your jewelry items will be held 

by customs, a receipt will be given to you and you can take it back 

when you leave India. 
 

26.7 In the customs declaration form, a traveler should declare all gold 

jewelry he/she is wearing or carrying. Also, if a passenger is carrying 

more than the duty-free gold jewelry allowance, they should consider 

declaring the jewelry items on arrival in India with the customs 

authorities and get the items endorsed on their passports.  
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26.8 To further reduce harassment, Indian customs has proposed that a 

traveler be charged 15% of the duty, which he/she can reclaim on 

his/her return. Indian customs will depute a jewelry appraiser to 

assess the value of gold jewelry. 
 

26.9 For those who carry a lot of gold/jewelry and deliberately fail to 

declare the items on arrival, their gold/jewelry items can be 

confiscated, and they can face fines and prosecution under the 

Customs laws of India. 
 

26.10 Each passenger can carry up to 1 kg (2.2 pounds) of gold jewelry upon 

payment of customs duty, provided the passenger has stayed abroad 

for at least a year or more. Also, Indian customs will not allow more 

than 1 kg of gold jewelry even if the passenger is willing to pay the 

customs duty for it. 
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27.0 NRIs RETURNING TO INDIA AND BECOMING RESIDENTS 
 

27.1 On returning to India, one needs to know exact residential status for 

the said financial year, especially under Income Tax Act. Under FEMA, 

residency is based on intent, whereas under the ITA, it is determined 

using the “days present” residency test. Accordingly, person will either 

be classified a Resident, Resident but Not-ordinarily Resident (RNOR), 

or a Non-Resident (NR). 
 

27.2 Once residential status is determined, it is relatively easy to figure out 

other tax implications. If a person qualifies as a “Resident,” his/her 

foreign earnings are taxable in India. However, if a person is 

considered as an “RNOR,” only the income earned in India will be 

taxed, not overseas income. 
 

27.3 A person can hold RNOR status for a maximum period of 3 financial 

years post return to India. After attaining of resident status, foreign 

investments and income will become taxable in India. However, if your 

global income is already taxed overseas, taxpayer can claim tax 

benefits as per the provisions of the Double Taxation Avoidance 

Agreement by filing of form 67 relating to claiming foreign tax credit in 

respect of tax already paid on such foreign income in that other 

country before filing of ITR. Thus, protecting one’s self from being 

doubly taxed. 
 

27.4 Person resident in India needs to surrender foreign exchange held in 

excess of US$ 2,000. 
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27.5 NRI coming back to India for permanent settlement have to inform the 

banker where they hold bank account that they have become 

residents and accordingly NRO account will be re-designated as 

resident bank accounts. 
 

27.6 NRE accounts should be re-designated as resident accounts or the 

funds held in these accounts may be transferred to the RFC accounts, 

at the option of the account holder. 
 

27.7 On change in residential status, FCNR (B) deposits may be allowed to 

continue till maturity at the contracted rate of interest, if so desired by 

the account holder. Authorized dealers shall convert the FCNR (B) 

deposits on maturity into resident rupee deposit accounts or RFC 

account (if the depositor is eligible to open RFC account), at the option 

of the account holder. 
 

27.8 All the investee’s where NRIs have investments need to be intimated 

about change in status to residents in India. Also, KYC with Mutual 

Funds houses and insurer in respect of Insurance policies need to be 

updated. 
 

27.9 Existing NRI Demat account would also need to be transferred to a 

newly opened resident Demat account reflecting your new resident 

status, so ensure that status with depository participant is updated.  
 

 

 



 
  
 

77 
 

Non-Resident Indians – Certain Tax & Regulatory Aspects - 2022 

27.10 Filing of income tax return in India with residential status as Resident 

and ordinary resident (ROR) or Resident but not ordinary resident 

(RNOR) as the case may be after having regard to the conditions for 

determining residential status. 
 

27.11 If on returning to India, individual has become Resident and Ordinary 

Resident (ROR) as per income tax act, he shall furnish details of foreign 

assets held under the foreign asset (FA) schedule in the income tax 

return filed in India. 
 

27.12 Under FEMA, a person resident in India may hold, own, transfer or 

invest in foreign currency, foreign security or any immovable property 

situated outside India if such currency, security or property was 

acquired, held or owned by such person when he was resident outside 

India or inherited from a person who was resident outside India. 
 

27.13 Thus, returning Indians can continue to hold following overseas assets 

on becoming resident: 

 Assets, including investments, security 

 Immovable property 

 Foreign bank accounts 

 Gift or inheritance from person resident outside India 

 Accrual to his overseas income 

The same can also be transferred or invested in different assets from 

his overseas funds without any restrictions provided the new 

investment is not in contravention of any FEMA regulations. 
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27.14 Under FEMA a resident individual cannot lend any money to a person 

resident outside India without approval of RBI. However, there is no 

clarity in case of continuity of loan given by a person resident outside 

India on becoming resident. Hence, an approval / clarification may be 

required from RBI. 
 

27.15 A resident individual will be permitted to service loans taken overseas 

earlier as a person resident outside India subject to terms and 

conditions and limit as specified by the Reserve Bank from time to 

time. In terms of existing FEMA regulations under Liberalized 

Remittance Scheme permits an Individual who has availed loan abroad 

while as NRI to repay the same on return to India under LRS scheme. 

The repayment shall be subject to LRS limit of US$ 250,000 per person 

per financial year. 
 

27.16 However, if the remittance under the LRS scheme for any purpose 

exceeds Rs. 7 lakhs in a financial year, the same shall be liable to 5% of 

the amount as tax collected at source (TCS). This amount shall be 

available as credit in the return of income filled in India by the remitter. 

 
 
 
 
 
 
 
 
 
 
 



 
  
 

79 
 

Non-Resident Indians – Certain Tax & Regulatory Aspects - 2022 

28.0 SOCIAL SECURITY AND SOCIAL SECURITY AGREEMENTS (SSA) 
 

28.1 Indian social security is broadly governed by the Employees’ Provident 

Fund and Miscellaneous Provisions Act 1952 (PF Act) and schemes 

made there under namely, the Employees’ Provident Fund Scheme 

(EPF) and the Employees’ Pension Scheme (EPS). The Employees’ 

Provident Fund Organization (EPFO), a statutory body established by 

the government of India, administers social security regulations in 

India. 
 

28.2 Currently, an Indian social security regulation applies mandatorily to 

an establishment in India employing 20 or more persons or where an 

establishment voluntarily seeks registration with the authorities. 
 

28.3 Employees (including international workers) working with an 

establishment in India to which the PF Act applies are liable to 

contribute towards the provident fund at the fixed rate of 12% of 

salary. The employer is required to make the matching contribution 

and deposit both the employer’s as well as the employee’s 

contributions (i.e. 24%) to the provident fund of the employee by the 

15th day of the following month. 
 

28.4 Out of the employer’s contribution of 12%, an amount equal to 8.33% 

of salary (salary capped at Rs. 15,000 per month in respect of Indian 

employees) is allocated to the Pension Fund of the employee. 
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28.5 The 24% contribution in case of International workers will be split as 

follows: 

a) For an International Worker who has joined before 1st September 

2014 or who is an existing member of the Provident Fund, 12% of 

‘Monthly Pay’ as employee’s contribution to EPF Scheme. 

Whereas, 8.33% of ‘Monthly Pay’ as employer’s contribution to 

Pension Scheme and 3.67% of ‘Monthly Pay’ as employer’s 

contribution to EPF Scheme. 

b) For an International Worker who has joined and become the 

member of the Fund for the first time on or after 1st September 

2014 and having monthly pay which exceeds the statutory limit of 

Rs. 15000: 

 12% of ‘Monthly Pay’ as employee’s contribution to EPF 

Scheme 

 12% of ‘Monthly Pay’ as employer’s contribution to EPF Scheme 
 

28.6 International worker: Government of India made social security 

scheme mandatory for the cross-border workers. A foreign national 

qualifies as an ‘international worker’, if he/ she is coming to work for 

an establishment in India to which PF Act applies. Similarly, an Indian 

national qualifies as an ‘international worker’, if he/ she has worked or 

is going to work in a country with which India has entered into a social 

security agreement (SSA) and is eligible to avail benefits under social 

security program of the host country, according to the terms of 

relevant SSA. It may be noted that Indian Employees, holding 
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certificate of coverage (COC)/detachment certificate, obtained from 

Indian social security authorities and contributing to the Indian social 

security schemes, will not become international workers and will 

continue to be treated like any other domestic Indian employees. Also, 

Indian employees qualifying as an international worker on account of 

working/having worked in a country with which India has a social 

security agreement will re-acquire the status of Indian employee upon 

repatriation to India after completion of overseas assignment. 
 

28.7 Exemption: A Certificate of Coverage (COC) is a confirmation from 

home country social security authorities that an individual is covered 

under the respective home country social security. Foreign passport 

holders / Indian passport holders can obtain COC in respective home 

country and claim exemption in India / Host Country.  
 

28.8 Equality and Export of Benefits: An SSA ensures that persons who 

ordinarily reside in either country receive equal treatment with the 

nationals of the other country in the application of the social security 

legislation. SSAs contain provision for payment of benefits to the 

International Workers irrespective of the location. 
 

28.9 Totalization of service periods: Totalization of periods means 

aggregation of duration of employment in home country and host 

country to determine eligibility to social security benefit. Aggregation 

of periods is permissible only for determining eligibility and not for the 

purpose of determining actual level of benefit payable. 
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29.0 SCOPE AND LIMITATION 
 

In this publication we have attempted to elucidate the tax and 
regulatory aspects relating to Non-resident Indians (NRIs) with the 
help of information available on official websites of various 
government departments like Reserve Bank of India, Income Tax 
Department, SEBI and other reliable website sources. This publication 
provides a general perspective of the regulatory framework and 
should not be relied upon for taking actions or decisions. It conveys 
various compliances and provisions applicable to an Individual who 
becomes Non-Resident Indian (NRI). Information in this publication is 
in no way intended to replace or supersede independent or other 
professional advice. It would be advisable to seek appropriate 
professional guidance on any decisions with respect to any aspects in 
relation to NRI. It may be noted that nothing contained in this 
publication should be regarded as our opinion and each case will need 
to be analyzed based on specific facts and circumstances. No part of 
this publication may be reproduced without our prior written consent. 
The provisions and compliances contained in this publication are 
based on the legal provisions, rules and guidance applying as on date 
of this publication and it may differ depending upon changes in rules 
or legal provisions. While all reasonable care has been taken in 
preparation of this publication, we accept no responsibility for any 
liability arising from any statements or errors contained in this 
publication. We would be glad to receive the feedback from our 
esteemed readers at info@lemonconsultech.com and will attempt to 
incorporate the suggestions in our subsequent edition. 
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